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SNYDER v. BUCK.
Civ. A, No. 1225-47,

Distriet Court of the United States for the
District of Columbia,
23, 1948,

Jan,

{. Administrative law and procedure &=[04
Army and navy €250

The Navy Department is not e\cmptcd
from provisions of the Administrative Pro-
cedure Act except in respect to naval au-
thority cxcreised in the ficld in time of war
or in occupied territory, and in respect to
courts-martial, and all other activitics of
the Navy Department, including the mak-
ing of payments to widow of an officer or
an enlisted man, arc within scopc of act.
Administrative Procedure Act of 1946, §§
1 et seq., 2(a), 10(a-c), 5 U.S.C.A. §§ 1001
ct seq., 1001(a), 1009(a—c); 34 U.S.C.A. §
943,

2. Administrative law and procedure €=654
A statute precluding judicial review
may be onc which expressly provides that
any administrative action taken thereunder
inay not re-cxamined and sct aside by the
courts or may be one which without express-
Iy so asscrting clearly indicates that action
of administrative agency is to be dcemed
final and conclusive for all purposes. Ad-
ministrative Procedurce Act of 1946, § 10(a-
c), 5 US.CA, § 1009(a-c).
3. Administrative law and procedure ¢=75!
Arimy and navy &=50
Under doctrine of “expressio unius est
cxclusio alterius,” provision in statute for
puyment of six months’ salary to widow of
deceased member of Navy that determina-
tion by Scerctary of Navy that there is no
widow shall be final and conclusive upon
accounting officers of the government means
that determination of the Sceretary shall be
final and conclusive on Comptroller General
hut on no once clse, and hence statute doc
not preclude judicial review, 34 U.S.C.A. §
943; Administrative Procedure Act of 19 ¥6
3 10(e—c), 5 U.S.C.A. § 1009(a—c).
Sen Words and Phrases, Permanent
adition, for all other definitions of
“Tixpressio Unius Ifst Ioxeclusio Alteri-

4. Administrative law and procedure =701
“Aor action” within provision of
Administrative Procedure Act for judicial
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review except so far as “agency action” is
by law committed to agency discretion in-
cludes making of contracts, making of lonn:
lending agencies of the government,
suance of passports and visas by Depar:-
ment of State, issnance of visitors’ permin
by Immigration and Naturalization Servie: .
and other matters in which agency is per-
mitted by law to reach a conclusion on has',
of its own discretion. Administrative Pro-
cedure Act of 1946, § 10(a—c), 5 U.S.C.-u
§ 1009(a—c).
See Words and Phrases, Permanent

Edition, for all other definitions of

“Agency Action”.

5. Administrative law and procedure &=70!
Army and navy &=50

The statute providing for payment of
six months’ salary to widow of dcecased
member of Navy doces not call for cxercis
of administrative discretion but creates it-
gal duty on part of Paymaster General i
pay prescribed allowance, and hence deter-
mination by Scerctary of the Navy thut
there is no widow is not an “agency action”
within provision of the Administrative Pro-
cedure Act for judicial review cxcept s
far as “agency action” is by law committe:
to agency discretion. Administrative Pro-
cedure Act of 1946, § 10(a—c), 5 U.S.C.A
§ 1009(a-c); 34 U.S.C.A. § 943.

6. Administrative faw and proccdure G=665

Provision in Administrative Procedurs
Act conferring right to sccurc judicial re-
view ott any person adversely affected or
aggrieved by any agency action withis
meaning of any rclevant statute exclud:-
from right of judicial review all govern-
mental action affecting the public frcncrnm.
bhut not impinging on the legal 11<*fhts n:
any individual, and permits an appeal to

‘the courts by any person whose individu

legal rights arc adversely affected. Al
ministrative Procedure Act of 1946, § 10(z2.
5 US.CA. § 1009(a).

7. Administrative law and procedure ¢80
Army and navy €&=50
Alcged widow of Navy officer deniv
payment of statutory allowance by Payms
tor General was “aggricved” within prove-
sion of Administrative Procedure Act 3
milting  judicial review,  Administres
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Procedure Act of 1946, § 10(a), 5 U.S.C.A,
$IRO() s 3 USCALS U3,
Hee Words and  Phrases, Permanent
Idition, for all other definitions of

“Agovioved”,
3. Administrative iaw and procedure &=70i
Under Administrative Procedure Act,
every final agency action is subject to ju-

dicial review at behest of any person whose,

legal rights arc adversely affected, unless
the action is taken under a statute preclud-
ing judicial review, or unless the agencey ac-
tion is by law committed to agency discre-
ton.  Administrative Procedure Act of
1046, § 10(c), 5 U.S.C.A. § 1009(c).

9. Administrative law and procedure €=657
Under provision in Administrative Pro-
cedure Act for judicial review, an adequate
specified statutory review procecding in
respect to any specified agency action should
be pursucd, if such is provided, but in ab-
sence or inadequacy of any such procecd-
ing, recoursc may be had to any “applicable”
form of legal action; by “applicable” being
meant “appropriate or suitable.”  Admin-
istrative Procedure Act of 1946, § 10(b), 5
U.S.C.A. § 1009(D).
See Words and Phrascs, Permanent
Edition, for all other definitions of
“Applicable”.

{0. Administrative ltaw  and procctiure
@GR701 '

The Administrative Procedure Act sub-
jects to judicial review a large group of
administrative actions which - previously
could not have been re-examined or set
aside by the courts, including numecrous de-
terminations of private rights in respect to
which a writ of mandamus did not lic be-
causc they involved functions which were
not purely ministerial, but the diversified
activities of executive and administrative
agencies that are committed to their discre-
tion or that do not impingc on private rights
remain unaffected.  Administrative Pro-
cedure Act of 1946, § 10(a~c), 5 U.S.C.A.
§ 1009 (a-c).

i1. Administrative law and  procecure
E&=701
Army and navy €=50

Dctermination by Paymaster General -

of the Navy that alleged widow of Navy
officer was not entitled to statutory allow-

ance on ground that marriage to oflicer was
invalid was subjeet to judicial review un-
der the Administrative Procedure Act, Ad-
ministrative Procedure Act of 1946, § 10(a-
¢), 5 US.C.A, § 1009(a—c); 34 U.S.CA. §
943.

12, Administrative law and  procedure

&=679

Under provision of Administrative Pro-
cedure Act authorizing reviewing court to
decide all relevant questions of law and to
sct aside ageney action found not to be in
accordance with law, where facts were stip-
ulated, only question for court was whether
agency had correctly applied law to the
facts. Administrative Procedure Act of
1946, § 10(e), 5 U.S.C.A. § 1009(e).

13. Courts ¢=359

Place where marriage is cclebrated
governs validity of marriage cven if parties
arc domiciled in state different from that in
which marriage is cclebrated, except in
cases of incestuous and polygamous mar-
riages which arc abhorrent to genceral stand-
ards of morality, and hence validity of
marriage of New Jersey residents in Mary-
land was dcterminable by Maryland law.

14. Marriage ©=54

Under Maryland law, a marriage con-
tracted by a person who is not free to marry
is voidable, and may be annulled oaly by
decree of a court rendered in action brought
by onc of the parties to the marriage. Code
Md.1939, art. 62, § 16,

15. Army and navy &30

Marriage €54

Under Maryland law, where no action
to annul marriage had been brought by ei-
ther party during husband’s lifetime, mar-
riage was not subject to attack collaterally
on ground that prior marriage of wife had
not been dissolved by divorce obtained in
Mexico, and hence wife was entitled as
widow to allowance provided by statute in
amount cqual to six months’ pay at rate re-
ccived by her hushband as an officer in the
Navy at timc of his death. 34 U.S.C.A. §
943; Code Md.1939, art. 62, § 16.

16. Administrative law and  proceduro
&= 236
Army and navy &50
An adjudication that a marriage is in-
valid may ordinarily be made only by a

Approved For Release 2001/08/08-:.CIA-RDP85-00375R000200120009-9
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court of competent jurisdiction after trial
at which all interested parties have an op-
portunity to be heard, and it is questionable
wlhether an administrative agency, such as
the Veterans” Administration, the Navy De-
partment, or the War Department, has any
authority to hold a marriage invalid in an

CX parte manncr on basx: of its own 1nvcst1-‘

gation,

t7. Army and navy €&=50

The statute requiring payment of w1d-
ow’s allowance to be made immediately upon
official notification of the death of any of-
ficer or cnlisted man of the Navy does not
vest in Navy Department any authority to
make exhaustive administrative investiga-
tions for purpose of passing on validity of
a marriage apparcntly valid on its face.

34 U.S.C.A. § 943,

18. Administrative faw and - procedure
G657 )

Federal eivil proceduroe €»2395

Mandamus &= 105

Mandamus to compel payment of wid-
ow’s allowance by Paymaster Geueral of
Navy was inappropriate remedy in view of
fact that act to be performed was not pure-
ly ministerial, but widow was cntitled under
Federal rule to whatever judgment evidence
warranted, irrespective of whether it was
precise relief prayed for in complaint, and
hence under provision of Administrative
Procedure Act that any applicable form of
relief might be granted, judgment in favor
of widow would be given form of a man-
datory injunction directing nccessary pay-
ment, though complaint prayed for relicf in
nature of mandamus. IFederal Rules of
Civil Procedure, rule 34(c), 28 U.S.C.A.
following section 723c; 34 U.S.C.A. § 943;
Administrative Procedure Act of 1946, §
10(h), 5 U.S.C.A. § 1009(b).

19. Army and navy ¢=50
In action for payment of widow’s al-
lowance in amount equal to six nwouths’ pay

at ratc rcceived by deceased hushand at
date of his death as an officer of the Navy,
Scerctary of the Navy was not an indis-
pensable party and it was sufficient that
Paymaster General of the Navy was sole
defendant. 34 U.S.C.A. § 943,

Action by Madeline Ursula Snyder against
Rear Admiral W. A. Buck, Paymaster Gen-
cral of the Navy, for mandamus requiring
the defendant to pay to plaintiff an amoun:
cqual to six months’.pay at the rate being
received by plaintiff’s deceased husband as
an officer of the United States Navy at
date of his death.

Judgment for plaintiff,

John Geyer Tausig, of Washington, D,
C., for plaintiff,

Gceorge Morris Fay, U. S, Atty., D. Vance
Swann and William C. Brewer, all of Wash-
ington, D. C,, for defendant.

HOLTZOFT, Associate Justice.

This is an action by the widow of a Na-
val officer for relicf in the nature of a man-
damus to dircet the Paymaster General of
the Navy to pay her an amount cqual o
six months’ pay of the deceased at the rate
received by him at the time of his death

The pertinent statute provides that uper
the deatl, from wounds or discase, of any
officer or enlisted man on the active list of
the regular Navy or regular Marine Corps.
the Paymaster General of the Navy shaii
causc to be paid to the widow an amount
cqual to six months' pay at the rate received
by the deccased at the time of his death
If there Le no widow, the payment is to b
made to his child or children, and if thers
be no widow or child, then to any other -
pendent relative of the deceased previonsi

designated by himt  The mmff and the

2 he pertinent provisiouz of the stat-
ute, 58 Stat, 129, US.CA,, title 24, §
943, read ag follows: “Immediately up-
on oflicial votification of the death from
wounds or disease, not the result of lis
or her own misconduct, of any oflicor,
enligled man, or nurse on Lhe aclive list
of the Regular Navy or Regolar Marvine
Corps, or on tho retired list when on
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active duty, the l’nynm.utm- Teneral <:f
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deceascd were married on July 3, 194—3, at
Ikton, Maryland, and lived together as
man and wife until the hashand’s death on
March 10, 1946, The Puymaster General
of the Navy declined to pay the statutory
alowance to the plaintili, on the alleged
grouid that her marriage to the deceased
was invalid. The 1 )'l‘:is for this conclusion
was that (he plaintiff had been previously
married; that the prior marriage ended in a
divorce obtained in Mexico, although nci-
ther of the partics to the marriage was a
resident of that country at the time when
the divorce was granted; that this divorce
was iueffective; and that, therefore, the
plaintiff was not free to coutract the second
marriage. As the deceased left no children,
the Navy Department paid the allowance
to his sister,

The fArst qucstion to he determined is
whetlier the ruling of the Navy Department

is_subject to judicial review. It may be
assumed, without deciding, that prior to
the enactment of the Administrative Pro-
cedure Act.of June 11, 1946, 5 U.S.C.A. §
1001 ct scq., the action of the Navy De-
partent would have been final and con-
clusive, and.could not have been re-cxam-
ined by the courts. A long, unbroken line
of authoritics upholds the doctrine that a
writ.of mandamus may not be granted to

cotapel the performance of a duty on the
part of a public officer involving the de-
fermination of questions of an or fact,
as this remedy is limited to ministerial
acts, Drunswick v. Tilliott, 70 App.D.C. 45,
103 IF2d 746; Southern Transp., Co. wv.
Interstate Commerce Comm., 61 App.D.C.
34, 601 I7.24 9252 The question arises, how-
cver, whether the Administrative proce-
dure Act, Act of June 11, 1946, U.S.C.A.,
Title 5, Sees. 1001-1011, has changed the
law in this respect. We, therefore, procecd
to an analysis of this statute,

[1] Scction 2(a) of the Act defines the
extent of the statute, It in cffect provides
that the Act applies to cach authority of the
Government of the United States, cxcept
the Congress, the Courts, the territorial
governments, and the District of Columbia.
For certain purposes, it also cxcepts courts-
martial and military commissions as well
as military or naval authority cxcreised in
the field in time of war, or in occupied
territory. It also cxcludes functions per-
formed under the Sclective Training and
gcrvice Act of 1940, 50 U.S.C.A.Appendix,

§ 301 ¢t scq., the Contract Scttlement Act
of 1944, 41 U.S.C.A, § 101 et seq., and the
Surplus Property Act of 1944, 30 U.S.C.A.
Appendix, § 1611 ct seq.® The Navy De-

eulisted man, or nurse at the date of his
or her death. The Seerctary of the
Navy shall establish regulations requir-
ing each officer and enlisted man or nurse
having no wife or child to dosignate the
proper dependent rclative to whom this
"amount - shall be paid in ease of his or
her death, Said amount shall be paid
from funds appropiiated for the pay of
the Navy and pay of the Marine Corps,
respectively:  Provided, What if there
be no widow, child, or previously des-
ignated dependent relative, the Secere-
tary of the Navy shall eause the amonnt
herein provided to be paid to any grand-
cliild, parent, brother or sister, or grand-
parent shown to have Dbeen depemdent
upon such oflicer, enlisted man, or nurso
prior to his or her death, and the deter-
mination of such fuct Ly the Seerelary
of the Nawvy shaell be jinal and concli-
sive upon the accounting oficers of the
Government * * *” (Rmphasis sup-
plied.)

% Bee also Silberschein v. United States,
266 U.8, 221, 45 S.Ct. 69, 69 L.Ed. 256.

3 The pertinent portions of Section 2
of the Administrative Procedure Act,

5 F.8ver.—3571%
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read as follows: “(a) Agency. ‘Agency’
means each authority (whether or not
within or subject to review by another
agency) of the Government of the Unit-
ed States ~other than Congress, the
courts, or the governments of the pos-
scssions, Merritories, or the District of
Columbia, Nothing in this Act shall be
construed to repeal declegations of au-
thority as provided by Iaw. Except as
to the requirements of seetion 3, there
shall be excluded from the operation of
this Act (1) agencics composed of rep-
resentatives of the parties or of repre-
sentatives of ovganizations of the par-
ties to the disputes determined by them,
(2) courts martial and military commis-
sions, (3) military or naval authority ox-
ercised in the field in time of war or in
oceupied territory, or (4) functiond which
by law expive on the termination of pres-
ent hostilities, within any fixed period
thereafter, or before July 1, 1947, and
the functions conferred by the following
statutes: Selective Training and Service
Act of 1940; Contract Settlecment Act of
1944; Surplus Property Act of 1944,
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partment, therefore, is not exempted from
the provisions of the statute, except in re-
spect to naval authority excreised in the
ficld in time of war or in occupied territory,
and in respect to courts-martial. All other
activitics of the Navy Department, includ-
ing the onc involved in this case, are within
the scope of the Act.

[2] Judicial review of administrative
action is governed by Section 10 of the Act.?
Two classes of actions are excepted from
the right of judicial review: first, those as
to which statutes preclude judicial review;
and, second, those as to which agency action
is by law committed to agency discretion.
A statute precluding judicial review may
be one which expressly provides that any
administrative action taken thereunder may
not be re-examined and set aside by the
courts, Or without expressly so asserting,
it may clearly and affirmatively indicate that
the action of the administrative agency is
to be.deemed final and conclusive for all
purposes. Ifor example, some of the stat-
utes relating to the activitics of the Vet-
erans’ Administration have been so con-
strued, Silberschein v, United States, 266
.S, 221, 45 5.Ct. 69, 69 1.1id. 256.

[3] 1In the case at bar, however, there is
no such indication. On the contraty, the
opposite inference is warranted. The first
proviso of the statute governing the pay-

ment of the allowance provides that the
determination by the Secrctary of the Navy
of the fact that there is no widow shall be
final and conclusive #pon the accounting
officers of the Gowernment. The obvious
meaning of this limitation is that the rulings
of the Sceretary of the Navy in such
matters are not rcviewable by the Comp-
troller General. Expressio unius est ex-
clusio alterius. On the basis of this canon
of statutory construction, this provision
should be interpreted as meaning that the
determination of the Scerctary of the Navy
shall be final and conclusive on the Comp-
troller General of the Unjted States, but on
no onc clse. The conclusion irresistibly
follows that the statute in question docs

_not preclude judicial review.

[4,5] The sccond exception comprizes
agency action which is by law committed to
agency discretion.  Among many illustra-
tions of such actions are the making of
contracts, the making of loans by lending
agencies of the Government, the issuance of
passports and visas by the Department of
State, the issuance of visitors’ permits by
the Immigration and Naturalization Ser-
vice, and countless other matters in which
the agency is permitted by law to reach a
conclusion on the basis of its own judgment
and diserction.  Obviously, the action in-
volved in the instant case is not within the
realm of administrative discretion, as the

47The pertinent portions of Scetion 10
of the Administrative Procedure Act are
as follows:

“See, 10, Toxeept so far as (1) stat-
utes preclude judicial review or (2) agen-
¢y -action is by law committed to agency
digcretion,

“(a)y Rights of revicw.—Any person
suffering legal wrong because of any
agency action, or adverscly affected or
aggrieved by such action within the
meaning of any relevant statute, shall
be entitled to judicial review thereof.

“(hy Form and venue of action.—Tho
form of procceding for judicial review
shafl be any apecial gstatutory review pro-
ceeding relevant to the subjeet matter in
any court gpecificd by statute or, in the
abgence or inadequacy thercof, any ap-
plicable form of legal aetion (inecluding
actions for declaratory judgments or
writs of prohibitory or mandatory in-
junction or habeas corpus) in any court
of competent jurisdiction. Ageney action
ghall be subject to judicial review in eivil
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or criminal proccedings for judicial en-
foreement except to the extent that pri-
or, adequate, and exclusive opporiunity
for wuch review is provided by law.

“(e) Revicwable acts—very ngency
action made reviewable by statute and
every final ageney action for which there
is no other adequate remedy in any court
shall be subjeet to judicial review., Any
preliminary, procedural, or inftermediate
ageney action or ruling not directly re-
viawable shall be subject to review upon
the review of the final ageney action
Iixcept as otherwise eoxpressly required
by statute, ageney action otherwise final
shall De final for the purvposes of this
subseetion  whether or not there has
been presented or determined any applhi-
cation for a declarntory order, for any
form of reconsiderntion, or (unless the
ageney otllierwise requires by rule und
provides that the nction meanwhile sheil
be inoperative) for an appeal to supo-
rior agency authority.”
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statute creates a legal duty on the part of
the Paymaster General of the Navy to pay
the preseribed allowance on the occurrence
of the specified contingency. It follows,
henee, that the ruling involved ia the instant
case is not within the excepted categories

in respect to judicial review.

[6,7] Subsection (a), § 10, confcrs the
right to sceure a judiciul review on any
person adversely affected or aggrieved by
any agency action within the meaning of
any relevant statute.  The cffect of this
provision is, on the onc hand, to cxclude
from the right of judicial review all Govern-
mental aciion affecting the public generally,
but not impinging on the legal rights of any
individual;% and, on the other hand, to
permit an appeal to the courts by any person
whose individual legal rights arc adversely
affected.  Obviously, the plaintiff is ag-
grieved by the defendant’s denial of her
claim to a widow’s gratuity and, therefore,

is accorded the privilege of a resort to the
courts,

[8] Subsection (c) provides that every
agency action made reviewable by statute
and every final agency action for which
there is mo other adequate remedy in any
court shall be subject to judicial review.

The conclusion is inescapable that under
the Administrative Procedure Act cvery
final agency action is subject to judicial
review at the beliest of any person whose
legal rights are adversely affected, unless
the action is taken under a statute preclud-
ing judicial review, or unless the agency
action is by law committed to ageney dis-
cretion,

[9] In this conncction, it is desirable
to consider subsection (b) of Secction 10,
which provides that the form of proceeding
for judicial review shall be any speceial
statutory review proceeding relevant to the
subject matter in any court specified by
statute, or in the absence or inadequacy
thereof, any applicable form of Tegal action
(including actions for declaratory  judg-
ments or writs of prohibitory or mandatory
injunction or habeas corpus) in any court

CSupge, 902

of competent jurisdiction. In other words,
il there is provided an adequate specified
statutory review procecding in respect to
any specified agency action, this form of
proceeding should be pursued. In the ab-
seiee or inadequacy of any such procecding,
recourse may be had to any applicable form
of Iegal action. By the word “applicable”
Is mecant “appropriate or suitable)” Con-
scquently, the aggrieved party may invoke
any suitable or appropriate form of proceed-
ing or remedy,

Thus the Standard Dictionary defines the
word “applicable” as follows : “Applicable,
capable of being applicd; suitable or fit for
application ; relevant, fitting”  Webster's
Dictionary contains the following defini-
tion: “Capable of being applied; fit; suit-
able; pertinent” Black’s Law Dictionary,
3d Iid., p. 125, defines the term as follows:
“Applicable, fit, suitable, pertinent, or ap-
propriate.” The word “applicable”, there-
fore, is not a term of limitation but of
description,

[10] The reports of the Committees on
the Judiciary of the Senate and House of
Representatives, concerning this legislation
clearly indicate that the foregoing conclu-
sions are in accord with the legislative
intent. Thus the Report of the Senate Com-
mittee on the Judiciary (5. Rept. No, 752,
79th Congress) submitted by Senator Mec-
Carran, states that the legislation “sets
forth a simplified statement of judicial
review designed to afford a remedy  for
every legal wrong”. This Report in dis-
cussing Scction 10(a) makes the following
obscrvation :

“Any person suffering legal wreng be-
cause of any agency action, or adversely
affected within the meaning of any statute,
is entitled to judicial revicw,

“This subsection confers a right of review
upon any person adversely affected in fact
by agency action or aggrieved within the
meaning of any statute.”

The Report contains the following com-
ment in respeet to Section 10(c) —"“Agency

SX.g a taxpayer may not sue to en-
Join unlawful cxpenditure of public funds,
Frothingham v, Mcllon, 262 U.S. 4147,
43 S.Ct. 597, 67 L.Xd. 1078; a power
company may not sccure.an injunclion
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against the making of a grant or loan
to a Governmental unit maintaining g
competing plant, Alabama Power Co. v.
Tckes, 802 U.S., 461, 58 S.Ct. 300, 82
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action made reviewable specially by statute
or final agency action for which there is
no other adequate judicial remedy is sub-
ject to judicial review.”

A similar statement is found in the Re-
port of the House Committce on the Ju-
diciary (H.Rept.No, 1980, 79th Cong.2d

SC8S. ).

The forcgoing analysis irresistibly leads
to the conclusion that cvery final agency
action which is not in the realm of dis-
cretion, or in respect to which no statute
precludes judicial review, and which ad-
versely affects the legal rights of any per-
son, is subject to judicial review under
the Administrative TProcedure Act. The
form of review is any suitable or appro-
priate proceeding, unless an adequate rem-
cdy is otherwise provided by a special
statute. A review may, for cexample, bhe
had hy an action for a declaratory judg-
ment, hy an action for a restraining or
mandatory injunction, by a petition for
a writ of habecas corpus, or some other
ftting remedy.  This result necessarily
subjects to judicial review a large group
of administrative actions which previously
could not have been re-examined or sct
aside by the courts. This category in-
cludes numerous determinations of private
rights, in respect to which a writ of man-
damus did not lie, because they involved
functions that were not purely ministerial,
but required a decision on questions of law
or questions of fact by the administrative
agency. On the other hand, the count-
less diversificd activities of executive and
administrative agencies that are committed
to their discretion or that do not impinge on
private rights, remain unaffected.  Con-
scquently, this interpretation of the Act,
which appears to this Court to be inescap-
able, will not impede or interfere with the
operations of the Government, On the
other haud, it will extend the right of ju-

SUPPLEMENT

dicial review to all persons whose private
rights are adverscly affected by final agency
action that is not discretionary in charac-
ter and in respect to which no statute bars
judicial review. This result scems sound
and salutary. Tt is in the interest of pro-
tecting and safeguarding the rights of the
individual.  In any cvent, it is clear that
this is what the Congress intended to
accomplish.®

[11] In view of the forcgoing discus-
sion, rulings of the Navy Department
under the statute mvolved in the instant
case have become subject to judicial review
under the provisions of the Jidnunisirative
Procedure Act.

[12] We, thercfore, rcach a_consider-
ation of the ruling of the Navy Depart-
ment on the plaintiff’s claim for a widow's
aliowance.  Scction 10(e) of the Adminis-
trative Drocedure Act, which relates to
the scope of judicial review, authorizes
the reviewing counrt to decide all relevant
questions of Jaw and to set aside agency
aclion found not to be in accordance with
law. As in this casc the facts arc stipu-
lated, the only question for the Court to
determine is whether the Navy Depart-
ment correctly applicd the law to the facts.

The plaintiff married one James John
Tord on October 4, 1937 in Lansdowne,
Pennsylvania.  Thereafter she and her
husband resided in New Jersey. They
were scparated in November, 1944, On
April 27, 1945 the plaintiff obtained a di-
vorce in the State of Chihuahua, Republic
of Mexico., Ier hushand f{iled an answer
in the divorce proceeding in which he
joined in the prayer for a deeree of divoree.
Neither party to the suit was a resident
of Mexico and acither personally appeare:!
in that country. On July 3, 1945 the plain-
tiff married Charles Richard Snyder,
memiber of the naval personnel. At tic
time of their marriage, botl parties were

)

not uunmindful of the
some  statements have boeen
made to the cifeet that Scetion 10 is
merely deciarvatory of existing lnw of
judicial review, aud does not confer ju-
risdiction on  the courts bheyond that
which they already had, e, g. Olin In-
duatrics v, Nalional Labor Tlelations
Board, 1,C.Mass, 72 W.Supp. 225, While
thig Court has cxumined wmany of these

6 he JLonrt is
fact that

stalements, ib ix unable to agree with
them. ©On the other hand, detiranery,
J.. in Tnited States v, Cwrusi, D.CGD.
Pa. 72 ISupp. 103, 196, said: “Taeo
Adninistrative Procedure Act may cobs
ceivably provide judicial review of the
oprrafion of these agencies where ueie
helore, aithouoh the Qourt ox-
presses no opinfon oun that,”

exintnd
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residents of New Jersey and continued
w reside i that State during their entire
marricd life.  The marriage, however, was
performed in Elkton, Maryland. The hus-
band died on March 10, 1946, At the time
of his deatli the parties were living to-
zether,

The piaintff filed an application as the
widow of Charles Richard Snyder for un
allowance under the statute lerctofore
mentioned. The Burcau of Naval Per-
sonnel, after an investigation, concluded
that the divorce obtained by the plaintiff
in Mexico from hier first husband was not
entitled to recognition and that, therelore,
her subsequent marriage to the deceased
was invalid.  On this basis, the Navy
Department declined to approve the plain-
tiff’s claim for an allowance cqual to six
months’ pay of the deceased, but paid this
sum to his sister. Whether the plaintifl
is entitled to the widow’s allowance de-
pends on whether hier marriage to the de-
ceased was valid or cven if it was invalid,
whetlher it is subject to a collateral at-
tack by an administrative agency.

The parties eatered into the married
state by a ceremony performed by a minis-
ter. The inference is clear that they con-
sidered  themsclves free to marry.  They
ived together as husband and wife until

he husband’s death, and no doubt decmed

'
themsclves lawfully married. The deceased
apparently never thought there was any in-
firmity in his marriage. Ie named his wife
as the beneficiary of his life insurance pol-
icy under the National Life Insurance Act
and also designated her as the proper re-
cipient of a widow'’s allowance, Ile cvi-
dently went to his death without question-
ing or doubting the validity of his marriage.

}
t

{13] The marriage was cclebrated in
Maryland, although both before and after
the marriage ceremony the parties were
residents of the State of New Jersey., The
preliminary question to be determined is

~whether the law of New Jerscy or the

law of Maryland is applicable. It is well
scttled that the law of the place where a
marriage is celebrated governs the validity
of the marriage. Loughran v. Loughran,
292 U.S8, 216, 54 S.Ct. 684, 78 L.Id. 1219;
Rhodes v. Rhodes, 68 -App.D.C. 313, 96 F.

2d 715; United States ex rel. Modianos v.

Tuttle, D.C, 12 T.2d 927; Tranzen v, E. L
Du Pont De Nemours & Co., 3 Cir:, 146
1".2d 837; Hitchens v. Hitchens, D.C., 47
F.Supp. 73; Tensterwald v. Burk, 129 Md.
131, 98 A. 358, 3 A.LLR. 1562; Bcale, The
Conflict of Laws, Vol. IT, pp. 667-669; Re-
statement, Conflict of Laws, pp. 185-187.
This doctrine applies even if the parties are
domiciled in a State different from that in
which the marriage is celebrated, IHitchens
v. Hitchens, supra; Fensterwald v. Burk,
supra. The only exception to the general
principle comprizes incestuous and poly-
gamonus marriages, which are abhorrent to
the general standards of morality., Consc-
quently, in the instant casc the validity of
the marriage must he determined by the
law of Maryland rather than by the law of
New Jersey.

[14] The Code of Maryland, Article 62,
Section 16, provides, in part, as follows:
“The circuit court for the several counties
and the superior court of Baltimore City
may, upon petition of cither of the partics,
inquire into, hear and determine and the
circuit court for the several countics and
the criminal court of Baltimore, on indict-
ment, may inquire into, hear and determine
the validity of any marriage and may de-
clare any marriage contrary to the table in
this'articlc, or any second marriage, the
first subsisting, null ond woid; * * 7

In Harrison v. State, 22 Md, 468, 490, 85
Am.Dec. 658, the Court held that a mar-
riage within the prohibited degrees was not
void but voidable,

The statute just quoted was construcd
and applied in Ridgely v. Ridgely, 79 Md
298, 29 A, 397, 25 L.R.A. 800. In that case
a woman, who had resided in Maryland
with her hushand, went to South Dakota
and obtained an absolute divorce in that
State. Thercafter she returned io Mary-
land and centracted another marriage,
Her first husband brought a suit in equity
to annul the second marriage on the ground
that the divorce procured in South Dakota

was void and that, therefore, the wife was

not compctent to contract a sccond mar-
riage. The court held that the sccond
marriage might be annulled only in an
action brought by one of the parties thereto,
The conclusion scems to follow that under
the law of Maryland, a marriage contract.
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ed by a person who is not frec to marry is
voidable, and may be annulled only by a
decree of a court rendered in an action
brought by onc of the parties to the mar-
riage. o

[15] Since in this instance no action to
annul the marriage was ever brought by
cither party during the husband’s lifctime,
under the law of Maryland the marriage
is not subject to attack collaterally. It
follows, hence, that the plaintiff must be
deemed to be the widow of the deccased
and, as such, entitled to a widow's allow-
ance.

[16,17] In this connection it may be
observed that to brand a marriage as in-
valid is a solemn matter. Such an adjud-
ication mdy ordinarily be made only by a
court of competent jurisdiction after a
trial at which all interested partics have
an opportunity to be heard. It is at best
quaestionable  whether an  ad inistrative

agency, such as thie Veterans” Administra-
tion, the Navy Department, or the War
Department, has any authority to hold a
marriage invalid in an_ex parte manner

on the basis of its own investigation. As
2 matter of public policy, it does not appear
appropriate that an administrative agency
of the Government should delve and dig
into family skelctons in an cndeavor to
upset a marriage openly celebrated and
apparently valid on its face, and which
was deemed lawful by the parties thercto
in their lifetdime. The Congress did not
intend that the Navy Department should
pursue such a course, as is cvidenced by
the fact that the statute expressly requires
payment of the widow’s allowance to be
made “immediately” upon official notifi-
cation of the death of the deceased, Ob-
viously, the Congress did not intend to vest
in the Navy Department any authority to
make exhaustive administrative investiga-

sions for the purpose of passing on the
validity of a marriage apparcatly valid on
its face.

The Court will accordingly render judg-
ment directing the Paymaster General of
the Navy to pay to the plaintiff the statut-
ory widow’s allowance.

SUPPLEMENT

[18,19] The complaint prays for relief
in the naturc of a mandamus, This relief
is inappropriate, in the view of the fact that
the act required to he performed is not
purely ministerial. The plaintiff is entitled,
however, to whatever judgment the evi-
dence warrants, irrespective of whether
it is the precise relief prayed for in the
complaint.”

Under Scction 10(b) of the Administra-
tive Procedure Act, any applicable (ic
suitable) form of relief may be granted.

The statute cxpressly suggests a manda--

tory injunction as a possible form of relicl.
Accordingly, the judgment will take the
form of a mandatory injunction dirccting
the necessary payment. It is sufficient
that the Paymaster General of the Navy
be the sole defendant, as in the light of the
decision of the Supreme Court in Williams
v. Fanning, 68 S.Ct. 188, the Secrctary of
the Navy is not an indispensable party.

Tudgment for the plaintiff granting a
mandatory injunction dirccting the defend-
ant to pay to the plaintilf an amount equal
to six months’ pay at the rate received
by the deceased at the time of his death.

Submit proposed findings and conclu-
sions of law and proposed form of judg-
ment.

W
© £ KEY NUMDER SYSTIM
T

DU BOIS v. CAMDEN FIRE NS, ASS'N
ct al. .

Clv. A. No. 8726.

Digtriet Court, . D, Now York.
Ifeb. 19, 1948,

t. Federal clvil procedure €&=1132, 250!
Defenses in action on four fire poli-
cics asserting that insured willfully con-
cealed from insurcrs fact that he had suf-
fered prior losses and had eollected insur-
ance thercon, and that insured owed duty
of disclosure of such mafters to insurers.
stated facts as to which insurers should be
permitted to go to trial as against molion

7 Rule, D4(e) of the Federal Rules of Civil Procedure, 95 U.BC.A following scetion 723¢
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board integrally eonnceted with the

opposite side wall.”

Visual inspection of the sample of
the carton which defendant says it made
for the plaintiff as compared to the
carton made by defendant for others,
leaves this court so much in doubt as to
the plaintiffs’ ability to demonstrate in-
fringement at final hearing, that the
granting of a preliminary injunction
would not be justified.

The plaintiffs’ patent has not been
adjudicated, nor is it shown to have been
acquiesced in, thus resembling the situ-
ation revealed in Stewart Stamping
Corp. v. Westchester, ete.,, D.C,, 119 F.
Supp. 92 in which such a motion was
denied.

[2] In reply to a counterclaim seck-
ing a declaratory judgment of invalidity,
the plaintiff urges that the defendant is
its liccnsee, by virtue of the original
order, and is thus estopped to deny
validity.

Whether the plaintiffs ever did more
than supply specifications for the prod-
uct they dosired the defendant to make
and sell to them, by using the language
quoted below in their letter of May 19,
1953, is too searching an issue to be
decided on this motion:

“yYou are hercby authorized to
manufacture this order under our
Patent No. 2 637 481, Please sub-
mit prices at your earliest conven-
jence as we want dclivery on or
before September 1, 1953.”

The parties were not strangers when
this letter was written, for according to
the Adams first affidavit, the parties had
been doing business since 1942; hence
it was natural for the Adams enterprise
to ask the defendant to submit a bid
bascd upon certain specific requirements.

The plaintiff has not cited any deci-
sion holding that under like circum-
stances a defendant in such a cause is
estopped to assert the alleged invalidity
of the patent relied upon to sustain a
cause of alleged infringement.

As a matter of what is thought to be
reasonably informed discretion, the rmo-

tion for a temporary injunction is denied
as to the purely patent aspect of the case.

[3] The issue as to unfair competi-
tion will necessarily depend very con-
siderably upon the question of the pre-
cise relationship entered into between
the parties by virtue of the placing of
the original order, and the course of
their dealings down to the time of the
filing of this suit. That again can be
rcsolved only in the light of the testi-
mony at final hearing.

Motion denied. Settle order.

UNITED STATES of America,
Plaintifi,
v.
Maynard R. ROBBINS and Lillian Rob-
bins, Defendants,

Ne. 55-C-130.

United States District Court
E. D, Wisconsin,

May 15, 1957, ™,

e

Action by government against al-
leged husband and wife to recover de-
pendency payments_erroneously paid to
the wife under the Servicemen’s Depend-

ents Allowance Act. The District Court,
Grubb, J., held that under provisions
of Servicemen’s Dependents Allowance
Act that determination by Secretary
of War of issue of dependency is con-
clusive and not subject to review in any
court, since action was based on adminis-
trative determination that purported
wife was not lawful wife in that purport-
ed marriage had taken place before pur-

final, court could not pass upon defend-
ants’ claims that they were husband and
wife by virtue of subsequent common-
law marriage.

Judgment for plaintiff,
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Armed Services €250

Under provisions of Servicemen’s
Dependents Allowance Act that determi-
nation by Secrctary of War of issue of
dependency is conclusive and not sub-
ject to review in any court, in govern-
ment’s action against alleged husband
and wife to recover dependency pay-
ments allegedly erroneously paid to wife,
based on administrative determination
that she was not lawful wife in that
purported marriage had taken place be-
fore purported husband’s divorce had
become final, court could not pass upon
defendants’ claims that they were hus-
band and wife by virture of subsequent
common-law marriage. Servicemen’s
Dependents Allowance Act of 1942, §§
111, 112, 56 Stat. 384,

Edward G. Minor, U, 8. Atty., by Mat-
thew M. Corry, Asst. U, 8. Atty., Mil-
waukee, Wis., for plaintiff.

K. Thomas Savage, Kenosha, Wis., for
defendants.

GRUBB,_District Judge.

During the Second World War the
plaintiff paid monthly allotments to the
defendant, Lillian Robbins, as the wife
of a soldier-husband. This is an action
for the recovery of dependency payments
which it ig alleged were erroneously paid
to Lillian Robbins. The evidence sub-
mitted in the trial before the court
showed that Maynard Robbins was di-
vorced in Wisconsin from his first wife

on April 4, 1942; that on September 1,

bim to Nebraska; that tfe allotment
was stopped on March 81, 1945, on
grounds that Lillian Robbins was not
the lawful WifQ of Maynard Robbins.

The defendants counterclaimed for al-
lotment payments allegedly due to them
{rom March 31, 1945, until Maynard Rob-
bins” discharge in November 1945, The
court dismissed the counterclaim at the
beginning of the trial becaue it is barred
by a statute of limitations, 28 U.S.C.A.
§ 2401.

It is the claim of the defendants that
they are husband and wife and should
not be compelled to repay the amount of
the allotments paid. It is their conten-
tion that even if their Indiana marriage
should mnot be valid, that their three
wecks together in Texas established a
common law marriage.

The Servicemen’s Dependents Allow-
ance Act of 1942, 56 U.S.Stats. at Large,
page 381, provides as follows:

“Sec. 111, This title shall be ad-
ministered by the Secretary of War
in its application to enlisted men of
the Army of the United States and
the dependents of such enlisted men

¥ 9

“Sec. 112. The determination of
all facts, including thé fact of de-
pendency, which it shall be neces-
sary to determine in the adminis-
tration of thig title shall be made by
the Seceretary of the department

1942, Maynard and Lillian Robbins went
through a marriage ceremony in Indi-
ana notwithstanding the fact that under
Wisconsin law Maynard Robbing’ di-
vorce was not final until the expiration

of one year from April 4, 1942; that in

January 1943 Maynard Robbins was in-
ducted into the army; that during that
month he applied for and was granted an
allotment for his wife, Lillian Robbins;
that from IFebruary 11, 1943, until May
1, 1948, Maynard Robbins was stationed
in Texas and thereafter was statiofed
in Nchbraska; that Iillian Robbins
joined Maynard Robbins in Texas for
about three weeks and then followed

Approved For Release 2001/08/08 : CIA-RDP85-00375R000200120009-9

concerncd and such delermination
shall be final and conclusive for all
purposes and shall not be subject to
review 1n any court or by any ac-
counting officer of the Government.
The Secretary of the department
concerned may at any time on the
basis of new evidence or for other
good cause reconsider or modify
any such determinalion, and may
waive the recovery of any money
crroncously paid under this title
whenever he finds that such recov-
cry wouid be against cquity and
good conscience, # ¥ %7 (fam-
phasis supplied.)
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FRIERSON v. McINTYRE
Cite as 151 I.8upp. §

The wording of the act makes it abun-
dantly clear that the fact of dependency
or non-dependency is onc which can be
made only by the Secretary of the de-
partment concerned.  Such finding of
{act is conclusive “for all purposcs” and
is not subject to review by the courts.

In this case, it was determined that
Lillian Robbins was not a dependent of
Maynard Robbins under the terms of the
Servicemen’s Dependents Allowance Act
of 1942, That finding may not be dis~
turbed by this court. For that reason, it
is unneccessary for this court to deoter-
mine whether or not the defendants were

validly married in Texas. Judgment
must be rendered for the plaintifl. ‘

It is not disputed that the amount of
the allotments erroncously paid is §1,-
147.67. The defendants are liable for the
amount of the allolments herctofore stat-
ed with interest from March 31, 1945,
until paid and for the costs and disburse-
ments of this action.

This opinion will stand as the findings
of fact and conciusions of law in this
case. Counsel for the plaintiff is direct-
ed to draft a judgment to be submitted
to defendants’ counsel for approval as to
form only.

W
© £ KEY RUMBER SYSTEM
¥

Priscilla M. FRIEKRSON, Plainfift,
V.
Anne (Mrs. John I.,) McINTYRE,
Defendant.
Civ. A. No. 250.

United States District Court
W. D, Virginia, Lynchburg Division.
May 1, 1953.

Action by wife for alienation of hus-
band’s affections and alleged criminal
conversation. The United States District
Court for the Western District of Vir-
ginia, Barksdale, District Judge, held

that defendant’s motion for new trial
was timely; that evidence did not justify
an award of punitive damages; and that
it was not within the court’s province
to set aside the verdict of the jury for
plaintiff because of inconsistencies and
contradictions in - testimony.

Order entered overruling the mo-
tions of both plaintiff and defendant for
new trial.

1. ¥ederal Civil Procedure €2R366

Where certificate upon defendant’s
motion for new trial showed that it was
served by mailing on April 18 which was
the tenth day after judgment, and was.
received by the deputy clerk on Sunday,
April 19th, service was within the 10
days allowed by the Federal Rule 59-b
and the filing in clerk’s officc was “with-
in a reasonable time after service upon
opposing party” within Federal Rule 5-d.
Ifed . Rules Civ.Proc. rules 5(b, d), 59(b),
28 U.S.C.A. :

2. Federal Civil Procedure €1414

Refusing to permit plaintiff to in-
troduce in evidence, a deposition of de-
fendant, in which she claimed privilege
against self-inerimination and refused to-
testify on that ground was not errvor,
where there was nothing of probative
value in the deposition, and sole purpose
of plaintiff, was to seek to create prej-
udice against the defendant, and there
was no contention that defendant was
not within her rights, in claiming priv-
ilege.

3. Husband and Wife €&2333(9)

In wife's action for alienation of
husband’s affections, evidence was in-
sufiicient to justify an award of puni-
tive damages.

4, Bvidence €359(1) .

In wife’s action for alienation of
husband’s affections, admission of a.
newspaper picture of defendant and
her husband was not error.

5. Federal Civil Procedure €=2353
In wife’s action for alienation of
husband’s affections, newly discovered
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a study of the German patent documents
and not on any alleged observation of
the assembly itself, so that they were
obviously meant to be statements of
opinion, in the technical sense of the
word, and not statements of fact.

The defendant’s fifth point is not per-
suasive.

[13] Finally, defendant takes the po-

sition that plaintiff is guilty of unclean
hands with respect to his conduct re-
garding a certain patentee named Ryder.
The defendant contends that on January,
3, 1939, Harlowe Hardinge stated under
-o0ath in the application which became
patent No. 2,235,928 that “‘* * * he
verily believes himself to be the orig-
inal, first and (2) sole inventor of the
improvements in Apparatus And Method
For Controlling Grinding Device de-
seribed and claimed in the annexed spec-
ifications * %  *'7” 1 whoyeas in
fact Hardinge knew as early as July 8,
1938, that on May 18, 1936, one Carl
Reder had filed a patent application in
Great Britain for a sonic control for
grinding and crushing mills. The de-
fendant advances several arguments,
which we need not specifically list, all of
which defendant urges tend to support
its contention that Hardinge did not be-
lieve that his invention predated that of
Ryder.

The plaintiff raises a genuine issuc of
material fact on this point by the affida-
vit of Harlowe Hardinge, dated May 14,
1958, wherein under 8 at page 3 the
afliant states:

“To the best of affiant’s knowledee
and recollection, hased upon the ree-
ords available to him, the {rst reduc-
tion to practice of a workable device
was during the Winter of 1935~
1936.”

This date clearly predates that of
the Rzder patent and counsel for the
defendunt during the argument admitted
that if that date were true then its mo-
tion must {ail’® The defendant, how-

14. Defendant’s “Drief in Support of Mo-
tion Under Rule 56(b)”, p. 24.

Approved For Release 2001/08/08 : CIA-RDP85-00375R000200120009-9

ever, points to the fact that in answer to
interrogatories, Mr. Hardinge stated
that the first reduction to practice was in
October, 1936. We cannot resolve is-
sues of credibility on a motion for sum-
mary judgment.

The defendant’s motion is denicd. An
appropriate order will be entered.

=

o KEY HUMBER SYSTEM,

wn

-

UNITED STATES of America,
Plaintif,
V.
Leroy ROBSON, Frances J. Ilobson,
Defendants.
Civ. No. 33395.

United States District CourF~
N. D. Chio, E. D.
July 8, 18538, /

Action by United States against re-

cipient of family allowance to recover .

moncy so paid. Defendants moved to dis-
miss casc. The United States District
Court for the Northern Distriet of QOhio,
Fastern Division, Jones, Chief Judge,
held that determination of Sccretary of
War that recipient of family allowance
as wife of soldier was not entitled to
receive such allowance furnished proper
hasis {for suit to rccover such allowance
as mistakenly or wrongtully naid.

Defendnnis®  motion  denied, and
fudgment for plaintifl.

1. Arvmed Services &350

Determination of Secretary of War
that recipient of family allowance as
wife of soldier was not entitled to receive
such allowance furnished proper basis
for suit by United States to recover suech

15. Transcript, May 19, 1938, p. 16.
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slawance as mistakenly or wronglully
waid, 87 U.S.C.A. § 252,

S5ooArmed Services €56

i Determination of Secretary of War
2s to proper person to receive family al-
Iowenee as wile of soldier was not re-
viewable by court. 37 U.S.C.A. § 252,

sumner Canary, U. S. Atty., Cleveland,
Tor plaintifl.

J. AL Savitt, Austin T, Klein, Cleve-
land, for defendants.

JONES, Chief Judge.

Carcful consideration has been given
to the matters and issues involved in the
trial of this case, with the result that
the court is of the opinion the Govern-
ment should prevail for the reason that I
think the matter is controlled by 87 U.S.
C. § 212,* which provides:

“The determination of all facts,
including the fact of dependency,
which it shall be neecessary to deter-
mine in the administration of this
chapter shall be made by the Sce-
retary of the department concerned
and such determination shall be final
and conclusive for all purposes and
shall not be subject to review in any
court or by any accounting ofiicer
of the Government.” 56 Stat. 384,

[1] In the transeript of the proceed-
Ings (Plaintiff’s Bxhibit 9) it is quite
apparent that the Secretary of War fully

moneys so paid to I'rances J. Robson on
the basis of a suit by the Government to
recover moneys mistakenly or wrongfully
paid. The defendants, in their brict, re-
Iying upon Snyder v, Buck, D.C.,, 75 1,
Supp. 902, urge that this court has the
power to review under the Administra-
tive Procedure Act, 5 U.B.C.A. § 1001 ot
scq., 34 U.S.C.A. § 943, Howecver, it is
my opinion that the language of Section
212 of Title 37 U.S.C. is 30 deflnite, as
well as practical, in relation to matters
of this character that I would not feel
satisfied to follow the argument and the
reasoning of the defendants that, despite
that specific language, this court has the
bower to review the determination of
the Seeretary of War in these matters.

[2] Tt is my view that the case of
United States v, Robbins, D.C., 151 F.
Supp. 8, a much later case than the Sny-
der case, supra, relied upon by defend-
ants, is determinative of the question of
the jurisdiction to review and furnishes
ample support for a finding that the court
hag been denied the power to review the
determination of the Secretary of War
in such matters.

Defendants urge that only a court of
competent  jurisdiction may determine
the marital status of parties and hold a
marriage invalid after 2 full hearing
thereon. However, the suit is not one to
dissolve any marital ties but is only to

determine whether or not the Govern-
ment of the United States 13 entitled to

reviewed the matter of the proper person
to receive the family allowance and deter-
mpired in a Discontinuance and Change

Qrder that Elinor V. Robson was entitled

0 the family allowance as the wife of
the soldier, Leroy Robson, and thatl the
defendant Franceg J. Robson was not at
suy time entitled to the family allowance

Tecover money erroneously paid out. De-
fendant Frances J. Robson could not have
acquired a property right in money paid
to her by mistake, and to which she never
was entitled. The determination of the
proper person to receive the family sl-
Iowance is not an annulment of any mar-

yiage or a final judicial determinstion of

as the wife of Leroy Robson, and not law-
Tully entifled to recoive the Lfamily allow-
ance that she did. The Secretary having
made this determination, it is the opinion
of the court that the Government proper-
Iy may bring this action to recover the

the marital status of Those parties.

Accerdingly, defendants’ moticn 4o
dismiss the case will be denicd and judg-
ment entered for the United States for
the sum prayed for, which is not in dis-
pute.

. Now 37 U.8.C.A. § 252.

164 I Supp.—¢
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I it would be of value to a final deter-
mination of this case, it might be proper
to say that if the matter were subject to
the review oF this court under the facts
presented and a full consideration there-

of, it is the view oijﬁ‘ghe court that the
determination by the secretary of War
was correct and, should the court be
wrong on the matter of jurisdiction, then
I would find that the Government is en-
titled to recover for the reason that the
money paid was to the wrong person and
that the defendant Frances J. Robson
was not at any time entitled thereto.

It is believed that the foregoing mem-
orandum is adequate for compliance with
Rule 52(a), 28 U.S.C.A.

O ¢ KEY NUMBER SYSTEM
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ENCORF STORES, INC., & California
Corporation, Plaintiff,
V.

The MAY DEPARTMENT STORES CO.,
a New York Corporation; DBroadway-
Hale Stores, Inc., a Delaware Corpora-
tion; Bullock’s, Inc., a Delaware Corpo-
ration, Defendants.

WNo. 197-58-HW.

United States District Court
S. D. California,
Central Division,

July 7, 1958.

Antitrust suit. Defendants moved
to dismiss various counts of the com-
plaint, for a separate statement of claims,
and for a more definite statement as to
certain counts. The District Court,
Yankwich, Chief Judge, held, inter alia,
complaint was insuflicient where no facts
other than price-fixing were alleged to
show cffeet upon commerce of any of the
acts attributed to defendants, and there-
fore plaintiff would bhe required to make
his statement of claims more definite.

Order in accordance with opinion.

Approved For Release 2001/08/08 : CIA-RDP85-00375R000200120009-9

1. Monopolies €=23(6.5, 6.6)

Where, in an antitrust case, the al-
leged monopolistic practices are not il-
legal per se, it is necessary that the com-
pilaint allege the manner in which the acts
of the defendant injuriously affect inter-
state commerce or constitute acts pro-
hibited by the antitrust laws.

2. Monopolies €223(6.6, 6.9)

Complaint in antitrust suit was in-
sufficient where no facts other than price-
fixing were alleged to show the effect up-
on commerce of any of the acts attributed
to the defendants, and therefore, plaintiff
would be required to make his statement
of claims more definite. Fed.Rules Civ.
Proc. rule 12(e), 28 U.S.C.A.

2. Monopolies ¢=12(1)

Identical situations arising in the
field of commerce may lead to identical
actions by those concerned without any
agrecment or concert, legal or illegal.

4. Monopolies &=28(6.7)

In an action brought under the anti-
trust laws, although plaintiffs need not
particularize the damage suffered from
each particular act, nevertheless, defend-
ants, in order to properly defend their ac-
tions, must know with what specifically
illegal acts they are charged. Fed.Rules
Civ.Proc. rule 8(a), 28 U.S.C.A.

—————

Alvin G. Greenwald, Los Angeles, Cal,
Danzansky & Dickey, Raymond Dickey,
and Bernard Gordon, Washington, D. C,
for plaintiff.

Lawler, Felix & Hall by J. Phillip
Nevins, Los Angeles, Cal.,, for defendant,
May Department Store.

MacFarlane, Schacfer & Haun by E. J.
Caldecott, Los Angeles, Cal., for Broad-
way-Hale and Bullock’s.

Opinion and Ovder on Motions as to
the Defendants BDroadway-Ilale
Stores, Inc. and Bullock’s, Inc.

YANKWICH, Chief Judge.

The various motions of the defendants
Jrondway-Ilale Slores, Ine, and Rul-
locl’s, Inc., filed on May 27, 1958, hercto-
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statement showed a million dollars
of earnings after taxes? A. It
showed what they said it was going
to be.

* % % * * *

“A. They would not produce the
statement.

£ A * * » *

“Q. Do I understand correctly
that one of the objects of the meet-
ing on March 3, 1950, was to get
from the Beacon Company a certified
statement of their earnings? A.
The object of that meeting was fo
buy the Beacon Company.

“Q. Were you prepared at that
time to pay for the Beacon Com-
pany? A. We were prepared to
pay for the company.

“Q. Irrespective of the earnings?
A. If the earnings were substan-
tiated.

“Q. In other words, the objcct of
the meeting was to buy the Beacon
Company if there were certified
statements showing carnings of a
million dollars after taxes? A.
That’s correct.

“Q. And when the company de-
clined to give you that statement,
you then thought of the deal as a
dead duck? A. We couldn’t get
M. Isenman to give us the certified
statement., * ¥ *7

[4] This testimony clearly presents
a genuine issue of fact on whether or
not the negotiations were merely pre-
liminary. Louis Bandler’s insistence up-
on certified figures verifying the state-
menis which Pariser testifled Isenman
made would not prevent Blue Moon
Foods, Inc. and June Dairy Products Co.
from bheing an able, ready, and willing
huyer if such insistence “* * *  did
not, constitute a condition precedent to
the existence of an agreement, but a
reservation to be complied with before
the agreement should be carried out,
P it
212 Muss., 148, 154, 105 NI, 1017, 1020,
Furthermorve, the testimony quoted above

Approved For Release 2001/08/08

Tutchinson v, Plant, 1914,-

tends to show that the negotiations were
terminated at the meeting of March 3,
1959, because the defendants did not pro-
vide the alleged buyer with figures sub-
stantiating their statements to Pariser,
cven though they had promised to do so.
It, therefore, “* does not lie in
the defendant’s mouth to claim, in order
to defeat the plaintiff’s recovery, that
other evidence was necessary to prove
that the customer was ready, able and
willing to purchase.” Whitkin v. Mark-
arian, 1921, 238 Mass. 334, 336, 337, 130
N.E. 684, 685; Secigel v. Cambridge-Wen-
dell Realty Co., 1949, 323 Mass. 598, 83
N.E.2d 262.

The judgment of the distriet court is
vacated and the case is remanded to that
court for further proceedings not incon-
sistent with this opinion.

[e]

~“nmE
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MAGNER v. HOBBY.
No, 22 ket No. 22954,

United States Court of Appeals
Second Circuit.

Argued April 5, 1854,
Decided July 13, 1954,

Action by a mother and her minor

dau;mtel against the Sockc ary of Ilmltn,

ty bcncht and udclmm wion of the

mother’s righis to such bencfils as the

widow of an insurced wage earner when
BHEBecomes 65 vears old, From a sum-
mary judgment of the Distriet Court for
the Southern District of New Yark, oit-
zolt, J.. to compel the Federal Secority
Adminisirator to grant such benefits {o
plaintiffs,  defendant  appealed. The
Court._of Appealg, Chase, Chief Judge,

held that defendant was not estopped

{rom showing that a collusive mail order

: CIA-RDP85-00375R000200120009-9
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divorce, granted insured’s first wife by a
court in Mexico, wherein neither party

thereto was domiciled, was mvalld under

the law of New York, wherein insurcd
was domiciled al the time of his dealh,

thus overcoming the presumption ol va-
lidity of his cercmonial marriage to
plaintill mother after such divorce, 50 as

to preclude recovery of bencfits by her as

insurcd’s widow.

Judgment reversed and cause re-
manded.

Swan, Circuit Judge, dissented in
part.

1. Divorce ¢»373
Social Sccurify and Public Welfare
€136 :

A collusive mail order divorce, grant-
ed wife by court in Mexico, wherein nei-
ther spouse was domiciled, was a nullity
under law of New York, wherein husband
was domieiled at time of his subsequent
death, so as to overcome presumption of
validity of his ceremonial marriage to
another woman in Connccticut after
granting of such divorce and negative
her status as decedent’s widow entitled
to social security benefits as mother of
decedent’s minor daughter. Social Se-
curity Act Amendments of 1950, §§ 202
(g), 216(c), (h) (1), 42 U.S.C.A. §§ 402
(g), 416(c), (h) (1); Decedent Estate
Law N.Y. § 83; Domestic Relations Law

‘N.Y. §51.

2. Divorce €=386(1)

The gecretary of Health, Education
and Welfare was not estopped from show-
ing invalidity, under New York law, of

Decedent Estate Law N.Y. § 83; Domes-
tic Relations Law N.Y, § 51.

3. Social Sccurity and Public Welfare
C=137

The I"cderal Security Administrator
has authority to determine le gitimacy,
under New York law, of deccased wage
carner’s minor child by woman with
whom he contracted cerémonial marriage
after invalid Mexican decree granting
his former wife a divorce, for purpose of
making required determination under
Social Security Act as to whether second
wife is decedent’s widow, so as to entitle
daughter to benefits under such Act. So-
cial Security Act Amendments of 1950,
§§ 202(d), 216(e), (h) (1), 42 U.8.C.A.
§§ 402(d), 416(e), (h) (1); Civil Prac-
tice Act N.Y., § 1135 subd. 6.

————a

J. Edward Lumbard, U. S. Atty. for
the S. D. of New York, and Elliot H.
Lumbard, New York City, for appellant,

Warren W. Wells, White Plains, N, Y.,
Roderick B. Travis, New York City, of
counsel, for appellees.

Before CHASE, Chief Judge, and
SWAN and FRANK, Circuit Judges.

CHARSE, Chief Judge.

The appellees are a mother and her
minor child who is under the age of eigh-
teen and who claimed, as the wife and
child respectively of George H. Magner,
certaln insurance benefits under the So-
cial Security Act. The claims were de-~
nied and there was a final administrative

collusive Mexican mail order divorce
granted wifc from husband domiciled in
New York at time of his subsequent
death, to rebut presumed validity of his
ceremonial marriage to another woman
after such divorce and thus preclude her
recovery of social security benefits as his
widow. Social Security Act Amendments
of 1950, §§ 202(e), 216(c), (h) (1), 42
U.B.C.A.,, §§ 402(e), 416(c), (h) (1);

{. Refercnees to the statute are to the sce-
tions as renumbered following the Social
Security Act Amendments of 1950 since
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affirmance of the denial by the Appeals
Council of the Social Security Adminis-
tration. The appellees then brought this
suit.

The first cause of action is in behal?
of the child for child’s monthly benefits
under §§ 202(d) and 216(e) of the Act,
Sections 402(d) and 416(e) of Title 42
U.S.C.AX The second cause of action is
for monthly benefits, for the mother of

those amendments made no changes which
wXect the issues now presented,
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the child in her care, under § 202(g) of
the Act, § 402(g) of Title 42 U.5.C.A.;
and for a determination that when the
mother, some years hence, becomes 65
years old she will be entitled to a widow's
benefits under §§ 202(e) and 216(c) of
the Act, Sections 402(e) and 416(c) of
Title 42 U.S.C.A.

The pertinent facts are not disputed.
George H. Magner was an insured wage-
earner under the Act when he died on
April 28, 1950. He was lawfully married
to Louise W. Henke in 1911 and an adult
child by that wife is living. The plain-
tiff mother was in 1922 lawfully married
to Hubert W. Henke, a brother of Louise
W. Henke. In 1984, while both couples
were living in Mount Vernon, N. Y., they
agreed among themselves that each wife
would endeavor to obtain a Mexican di-
vorce so that Mr. Magner and Mrs. Hen-
ke could get married. Tt was left to Mr.
Magner to make arrangements to obtain
such divorces at his own expense. On
May, 22, 1934, he wrote to a Mexican
lawyer at Juarez, Chihuahua, Mexico,
who undertook to obtain both divorces
for a stated fee. The lawyer sent papers
to the parties in New York, including
confessions of jurisdiction by the hus-
bands, which were signed and returned to
him. None of the parties established a
residence in Mexico, none cven went to
Mexico. The lawyer obtained a divorce
decree as of June 26, 1934, for each wife
in a court at Juarez and sent them to the
parties in New York. On June 30, 1934,
Mr. Magner and Mrs. Henke, obtained a
marriage license in Greenwich, Conn.,
and were married there by a Justice of
the Peace on July 7, 1934, while his first
wife was still living,

Thereafter they continued to reside in
New York, living together as man and
wife until Mr, Magner died. The appcl-
lee Carol Ann Magner, their child born
on November 26, 1936, is now in the care
of her mother who has been living in Rye,
N, Y, since Mr. Magner died.

Mr. Magner made monthly payments
to his first wife after the Mexican divorce
and also to the son by her who survives
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him, the payments to the son having at
first been madec when he was a minor and
having been continued for a time after
he became of age.

[1] We shall first deal with the claim
of Alberta under § 202(g) as the mother
of the child. The gole question raised as
to that claim is whether she is a widow
of the deceased as that term is defined
in § 216(c) of the Act, 416(c) of Title 4%
U.S.C.A. U.s.C.A,, and as to that The only disput-

d point i whether a determination of
family status pursuant to § 216¢h) (1)

of the Act, § 416(h) (1) of Title 42 U.S.

C.A. shows her to be a widow, Thig sec-

tion, insofar as now pértiment, provides -

that, in determining whether an appli-
cant is a widow _under the statute, the
Administrator shall apply such law as
would be applied by the courts of the
state in which the insured individual was
domiciled at the time of his death in de-
termining the devolution of intestate per-
§ona1— property. As Mr. Magner was
domiciled In New York when he died, the
New York law is that to be applied by
the Administrator in determining wheth-
er this appellee would be held by the New
York courts to be a person entitled to in-
herit personal property as his widow.
Sherman v. Federal Sceurity Agency, 3
Cir,, 166 F.2d 451. In New York per-
sonal property descends by intestate suc-
cession only to relatives of the decedent
by blood or marriage. Section 83 of the
New York Decedent’s Estate Law, McK.
Consol.Laws, ¢. 13; Matter of Lingren,
293 N.Y. 18, 55 N.E.2d 849, 153 A.L.R.
936. Thus, questions of cstoppel aside,
this appellee is entitled to the status of
a widow under the Social Seccurity Act
only if the New York courts would recog-
nize her as a person who was law{ully
married to the decedent when he died.
Since Mr. Magner was lawfully mar-
ried to his first wife, who was living of
the time of his ceremonial marriage in
Connccticut to the appelice, the deeisive
question is whelher the Mexican divoree
would be reeognized by the New York
courts as a dissolution of his valid first
marriacre that left him f{ree to contract
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the second.  Au this divoree was gronied
by a court in a [loreign conntry thord is
no constitulional requirement that it be
given the full faith and credit which
should in one state be given to the judg-
ment of a court of a sister state. Tt
clearly appears that neither party to the
divorece was domiciled in Mexico and the
arrangements the parties made to obtain
it were collusive and contrary to the pub-
lic policy of New York in respect to the
dissolution of marriages. Secection 51 of
the I.ow York Domestic Relations Law,
McK. Consol.Laws, e. 14, Warris v. Har-
ris, 287 N.Y. 444; 40 N.E.2d 245; Mur-

~ they v. Murthey, 287 N.Y. 740, 39 N.E.

2d 941. We think it would be held by the
New York courts to be a nuility, Cald-
well v. Caldwell, 298 N.Y. 146, 81 N.E.2d
60; Querze v. Querze, 290 N.Y. 13, 47
N.E.2d 423; Vose v. Vose, 230 N.Y. 779,
21 N.E.2d 616. Thus the first marriage
of Mr. Magner was in full force and ef-
fect when he contracted the ceremonial
marriage with the appellee in Connecti~
cut and any presumption which might
otherwise be indulged as to the validity
of that marriage was overcome.

[2] We do not understand that the
appellee disputes the invalidity in New
York of the marriage in Connecticut but
instead she relies on a theory of estoppel
which would prevent an attack upon the
presumed validity of the ceremonial mar-

riage by proof of the invalidity of the -

Mexican divorce and the consequent con-
tinuation of the previous lawful mar-
rlage of the decedent to his first wife.
That theory is as follows: This suit in-
volving only the rights to social security
benefits, only property rights growing
out of the appellee’s marriage to the de-
cedent are in issue; and in New York
a principle of divisible marriage is given
effect under a theory of quasi-estoppel
which would preclude reliance upon the
invalidity of the Mexican divorce to in-
validate the Connecticut marriage. TFor
such a proposition, the appellee relies on
Krause v. Krause, 282 N.Y, 355, 26 N.E.
2d 290, 292. In that case the wife sued
the husband in an action for separate
215 F.2d—13
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maintenance and one of the defenscs in-
terposed by him was the invalidity of the
marriage because of his incapacity o
contiact it. He had been previously law-
fully married and had been granted a di-
vorce by a Nevada court which he soughst
to show was invalid as « step in showing
that the subscquent marriage to the
plaintiff was invalid. In holding that he
was estopped from so doing the court in
the majority opinion said in part,

“We cannot lose sight of the fact
that the present defendant was him-
self the party who had obtained the
decree of divorce which he now as-
serts to be invalid and repudiates in
order that he may now disown any
legal obligation to support the plain-
tiif, whom he purported to marry.
To refuse to permit this defendant
to escape his obligation to support
plaintiff does not mean that the
courts of this State recognize as val-
id a judgment of divorce which nec-
essarily i3 assumed to be invalid in
the case at bar, but only that it is
not open to the defendant in these
proceedings to avoid the responsibil-
ity which he voluntarily incurred,

“It is conceded that the estoppel
which is invoked against the pres-
ent defendant is not a true estoppel
as that term is ordinarily under-
stood, although the effect is the same
in the case at bar.”

Three years later, however, the Krause
case was distinguished in Querze v.
Querze, 290 N.Y. 18, 47 N.E.2d 423, 424,
where a wife who had obtained a Mexican
divorce by mail, though she had no domi-
‘cile in Mexico, was allowed to show in a
suit for an absolute divorce from her
husband that the Mexican divorce was in-
valid even though the defendant husband
had, subsequent to the Mexican divorce,
married another woman in reliance upon
it. The distinction then made was, as we
think, between the assertion of a private
claim or demand arising out of the mar-
riage and a declaration of what effect, if
any, the divorce had upon “the question

of the existing marital status” of the
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parties to the marriage, though we are
not entirely surc about that or clear as
to just what the difference is. Thé ap-
pellce, at any rate, would distinguish the
Querze case from the instant onc on the
ground that here, as in the Krausce case,
the issue concerns property rights only
and that what she calls the “rule of di-
visible marriage,” would estop all parties
in interest from contesting her right to
inherit personal property under New
York law as the widow of the decedent
by showing that the Mexican divorce his
first wife obtained was invalid. She
would extend the estoppel to his son by
his first wife, on the ground that the son
received payments from his father pur-
suant to the agrecment hetween the
spouses who were parties to the Mexican
divorce, even though he was not a party
to the agreement. As the government
would not be a party in interest to any
proceeding in the New York courts to de-
termine the right to inherit the dece-
dent’s persenal property, her position is
that the invalidity of the Mexican divorce
could not be shown at all in such a pro-
ceeding and her status as the widow of
the decedent would then be established
by the presumption of the validity of the
Connecticut marriage.

We do not find it necessary to explore
the somewhat complicated legal theories
upon which the appellee relies because in
the decision in Caldwell v. Caldwell, su-
pra, which was after both the Krause and
Querze cases were decided, the Krause
case was not followed. The Caldwell case
was a suit by the alleged wife for sepa-
rate maintenance, as was the Krause
suit, and for the custody of her child by
the defendant after her purported mar-
riage to him. He was marricd to another
woman when the parties to the suit
planned to marry and, as part of the ar-
rangements they made for so doing, ob-
tained a Mexican divorce of the mail or-
der varicty. The question for decision
was stated in the first paragraph of the
opinion as follows:

“We have presented to us the question
of whether any ecffect may be given by

our courts to a divorce obtained by mail
from a court of a foreign nation at the
instance of one domiciled in this State.”
[298 N.Y. 146, 81 N.IE.2d ¢1.] The de-
fendant pleaded as one defense the inva-
lidity of the Mexican divorec he had ob-
tained. The trial court held, relying
upon the Krausc case, that he could not
impeach the Mexican deerce. The Appel-
late Division affirmed for the same rea-
son, 272 App.Div. 1025, 73 N.Y.S.2d 685.
But the Court of Appeals reversed as to
that and answered the question above
quoted in the negative. After referring
to the Krause and Querze cases, among
others, it said:

“To hold that one is estopped or pre-

cluded from showing the invalidity of a

‘mail order divoree’ is to allow such a
void decree to affect, in some measure,
the marital status -of residents of this
State. Mexico is one of our neighboring

‘nations but no different rule may be ap-

plied to it than to a Buropean, African or

“Asiatic nation. The legal profession ana,

indeed, the general public now recognize
the valucless character of mail order di-
vorces. To grant such a decrce even the

Jdimited operative effect in this State

urged by the plaintiff would be to aban-
don the legal position taken in the Vose
and Querze cases”.

We take this to mean that the Caldwell
case is in accord with the Querze decision
and also that a party to the divorce is not
estopped to show in New York courts the
invalidity of such a divorce as is here in-
volved both on the issue of marital status
itself and on the issue of property rights
which are dependent upon the existence
of marital status.

Consequently, the appellee has not es-
tablished her status as a widow of the
deceased wage-carner and insofar as the
judgment rests upon that status it was
Crroneous.

[3] The right, however, of Carol Ann
to a child’s bencfits under §§ 202(d) and
216(c) is affceted by another New York
statute. It is § 1135 of the New York
Civil Practice Act and insofar as perti-
nent provides as follows:
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“Legitimacy of children. The follow-
ing provisions govern the cifect of de-
claring a marviage void or annulling a
voidable marriage upon the legitimacy
of children of the marriage:

#* * * * % W

“6. If a marriage be declared a nulli-
ty or annulled upon the ground that the
former husbhand or wife of one of the
parties was living, the former marriage
being in force, if it appears, and the
judgment determines, that the subse-
quent marriage was contracted by at
least onc of the partics thereto in good
faith, and with the full belief that the
{ormer husband or wife was dead or that
the former marriage had been annulled
or dissolved, or without any knowledge
on the part of the innocent party of such
former marriage, a child of such subse-
quent marriage is deemed the legitimate
child of the parent who at the time of the
marriage wasg competent to contract. If
either or both parties to such subsequent
marriage were incompetent to contract,
the court by the judgment may decide
that a child of the marriage is the legiti-
mate child of such an incompetent.”

The appellant has taken the position
that as the legitimacy of this minor child
must be determined pursuant to the law
of New York, Olmsted v, Olmsted, 190
N.Y. 458, 83 N.LK. 569; Restatement,
Conflict of Laws, Sections 34, 137, and
there has been no determination by a’
court of that state having jurisdiction so
to do, the child must, for present pur-
poses, be considered illegitimate. And
further that the only court having juris-
diction to make such a determination is
the Supreme Court of New York in an ac-
tion brought pursuant to Section 67 of

“the Civil Practice Act. Anonymous v.

Anonymous, 174 Mise. 906, 22 N.Y.S.2d
598; Matter of Crook’s Estate, 140 Misc.
721, 252 N.Y.S. 373. Be that as it may
for other purposes, we cannot agree that
the Administrator is without authority
to make the determination for the pur-
pose of making the required determina-
tion under § 416(h) (1) of Title 42 U.S.
C.A, in the fulfilment of her duty to de-
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termine bencfit status under the Socizl
Security Act. Bloch v. Ewing, D.C., 105
i".Supp. 25, Cf. Atwater v. Ewing, D.C.,
86 I".Supp. 47. That duty is to apply in
the absence of any determination by the
New York courts, “such law as would be
applied” by them “in dectermining the
devolution of intestate personal proper-
ty” of the decedent in a proper action for
such a determination in the state court.
In so doing the Administrator should find
the facts pertinent to a decision of legiti-
macy under Section 1135(6) of the Civil
Practice Act. As such findings have not
vet been made so far as now appears, it
is necessary to remand for that purpose.
The critical fact is whether when the
marriage in Connecticut was performed
the decedent entered into it in good faith
in the belief that his former marriage
and that of Alberta had been lawfully dis-
solved by the Mexican divorces.

Her effort to sceure a declaration of
her right to a widow’s bencfits upon at-
taining the age of 65 years was, in any
cvent, premature sinee an application for
a benefit must be filed not more than
threc months before the first month for
which the applicant becomes entitled to
such benefit. Section 202(j) (2) of the
Act, 42 U.S.C.A. § 402 (3) (2); Luck v.
Iiwing, D.C,, 84 ¥.Supp. 525. It is, how-
ever, without merit because of her failurc
to establish a widow’s status for the rea-
sons above stated.

Judgment reversed and cause remand-
ed for further proceedings in conformity
with this opinion.

SWAN, Circuit Judge (dissenting in
part).

I agree that the judgment must be re-
versed and that the plaintiff Alberta can
take nothing as widow of the deceased
wage-earner. But I cannot agree that
the cause should be remanded for fur-
ther findings by the Administrator as to
the status of the child plaintiff. Since
the mail-order divorces were a nullity,
the child was illegitimate. Section 1135
(6) would permit her to be “deemed the
legitimate child” of her father, only if an
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action of the character described had
been brought and the judgment therein
s0 determined. No such action was
brought; hence she continued to be an
illegitimate child. I do not believe that
under New York law the Administrator
may exercise the jurisdiction conferred
upon the state court to affect her status.
Consequently, I would direct that upon
remand of the cause judgment be entered
for the defendant.

W
{o & xev wuBeK sysTEM
T

DODSON et al. v. UNITED STATES.
No. 12070.

United St.ates Court of Appeals
Sixth Circuit,

Aug. 16, 1954,

Five of six defendants were con-
victed under one count of an indictment
for conspiracy to violate the Mann Act,
four of them were convicted under anoth-
er such count, and three defendants were
convicted of violating such Act. The Dis-
trict Court for the Western District of
Kentucky, Shelbourne, J., rendered judg-
ments on the jury’s verdicts, and the con-
victed defendants appealed. The Court
of Appeals, Stewart, Circuit Judge, held
that the evidence warranted the convic-
tions of two of three men defendants for
one of the conspiracies charged, but was
insufficient to take to the jury the ques-
tions of the third man’s and two women
defendants’ guilt of such offense or such
women’s and a third woman defendant’s
guilt of the other conspiracy, and that the
evidence supported the conviction of one
of the men defendants, but not the con-
victions of two women defendants, for
violating the Act.

Convictions aflirmed in part and ro-
versed in part, and the three women
defendants ordered discharged.
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L Criminal Law &>1144(13)

On appeal from convictions of
crimes, evidence must be considered in
light most favorable to the government,

2. Conspiracy €=47
A criminal conspiracy may be proved
by circumstantial evidence.

3. Conspiracy &=47

Evidence warranted conviction of
two men for conspiracy to transport two
women in interstate commerce for pur-
pose of prostitution in violation of Mann
Act. 18 U.S.C.A. §§ 871, 2421.

4. Criminal Law ¢>113

Proof that alleged couspiracy to
transport women in interstate commerce
for purpose of prostitution was formed in
federal district wherein defendants were
indicted and tried was unnecessary to in-
vest district court for such district with
jurisdiction of prosecution, as proscci-
tion for conspiracy may be maintained
in any federal district wherein an overt
act was committed in furtherance of con-
spiracy. 18 U.S.C.A. §§ 371, 2421.

5. Criminal Law &=113

The federal District Court for dis-
trict from which persons charged with
conspiracy to transport women in inter-
state commerce for purpose of prostitu-
tion set out on their interstate journcys
had jurisdiction of prosecution, and ven-
ue thercof in such district was proper.
18 U.S.C.A. §§ 371, 2421,

6. Conspiracy &=48

Evidence was insufficient to take to
jury question of guilt of one of three
men charged with conspiracy to transport
women in interstate commerce for pur-
pose of prostitution. 18 U.S.C.A. §§ 871,
2421.

9. Conspiracy €248

In prosccution of three men and two
women Lor conspiracy to transport sueh
women in interstile commerce for pur-
pose of prostitution, district court should
have divected verdiets for women defend-
ants, in absence of evidence supnorting
inference that either of them did any-
thing more than consent to her ow:
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cy compensation. IT “institutes procecd-
ings within the period preseribed in sce-
tion 913" means third party proccedings,
then there is no time limit whatever any-
where in the Act for filing a claim for
deficiency compensation, Obviously the
draftsmen of this statute, who provided
in 33 U.S.C.A. § 913(a) for the filing of
a claim within one year from the date
of the injury or death, and, in 33 U.S.C.
AL § 913(4),° for the tiling of a claim
within one year from the time a common
law action against the employer is dis-
missed because the claim is covered by
the Act, have not been remiss to the ex-
tent that no time limit is provided for
the filing of a claim for deficiency com-
pensation.

It must be owned that this court’s in-
terpretation of 33 U.S.C.A. § 933(f) is
not free from doubt. But the Court of
Appeals for the Fifth Circuit has already
held that this same subsection of the Act
is ambiguous in another particular and
that that ambiguity had to be resolved in
favor of the claimant, in keeping with
the remedial and beneficent purposes of
the Act.’® So any doubt which may here
exist must likewise be resolved in favor
of the widow and child.11

Compensation order vacated and set
aside.

9. 33 USB.C.A. § 913(d) reads:

“Where recovery is denied to any per-
son, in a suit brought at law or in ad-
miralty to recover damages in. respect
of injury or death, on the ground that
such person was an employee and that the
defendant was an cmployer within the
meaning of this chapter and that such
employer had secured compensation to
such employce wunder this chapter the
limitation of time prescribed in subdivi-
sion (a) shall begin to run only from the
date of termination of such suit,"”

0. In Voris v. Gulf-Tide Stevedores, 5
Cir., 211 F.2d 549, 551, the court said:
“The court below held that it was the
total or gross and not the net amount of
the recovery against a third party, the
excess of which the employer wag re-
quired to pay under 33 U.S.C.A. § 933(),
which provides, in part, for the payment
of ‘a sum equal to the excess of the
amount which the Secrotary determines ig
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Elsic ¥. DWYER, Plaintiff,
v,
Marion B. I'OLS0OM, Secretary of the De-
partment of Health, Education and
Welfare, Defendant,

Civ. No. 15948,

oo T T,
- United States District
i E. D. New York.
March 29, 1956.

Action to establish plaintiff ag wid-
ow of deceased wage earner, under So-
cial Security Act. Upon plaintiff’s mo-
tion for judgment on pleadings or for
summary judgment, and defendant’s mo-
tion for order dismissing complaint, or
for summary judgment, the District
Court, Bruchhausen, J., held that where
status of person as widow of deceased
wage earner depended on validity of
Mexican divorce decree which she had
obtained from first husband, and such
decrece was collusive, and invalid in state
of domicile of decedent, person was not
entitled to widow’s benefits under So-
cial Security Act.

Defendant’s motion for summayxry
judgment granted.

payable on account of such injury or
death over the amount recovered against
such third person.’ The facts being un-
disputed, the question presented below
and here is one of interpretation of an
ambiguous statute, which should be lib-
erally construed in favor of longshore-
men and harbor workers.”

Il. In Markham v, Cabell, 326 U.S. 404, at
page 409, 66 8.Ct. 193, at page 195, 90 L.
2d. 165, the court wrote:

“The policy as well as the letter of
the law is a guide to decision, Resort
to the policy of a law may be had to
ameliorate its seeming harshness or to
qualify its apparent absolutes as Holy
Trinity Chureh v, United States, 143 U.8,
467, 12 8.Ct. 511, 386 L.JEd. 226, illus-
trates. The proeess of interpretation
also misses its high function if g striet
reading of a law results in the emascula-
tion or deletion of g provision which g
less literal reading would preserye,”
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1. Social Security and Public Welfare
=147

Where person, who had been 62
years of age at time she had been denied
lump sum benefits for funeral expenses
of alleged husband, became 65 and of
age to claim widow’s monthly benefits
under Social Security Act, district court
would determine her claim, in action
against federal administrator, though
decision of federal agency had been con-
fined to issue of equitable entitlement to
reimbursement for payment of funeral
expenses, Social Security Act, § 216_(h)
(1), 42 U.S.C.A. § 416(h) ().

2. Social Security and Public Welfare
E>186

In determining entitlement of per-
son to monthly insurance benefits as al-
leged widow of deceased wage earner,
under Social Security Act, in case where
validity of person’s marriage to deceased
depended on validity of prior Mexican.
divorce decree, marital status of person,
including wvalidity of divorce decrec,
would be determined by application of
intestate law as to personal property of
state wherein wage earner was domi-
ciled at time of death. Social Security
Act § 216(h) (1), 42 U.S.C.A. § 416
(h) (L.

3. SBocial Security and Public Welfare
¢=136

Where wage earner had been domi-
ciled in New York at time of death, and
person, claiming widow’s status, applied
for monthly insurance benefits under So-
cial Security Act, marital status of
claimant, including validity of prior
Mexican divorce deeree, would be deter-
mined by application of law of New
York., Social Seccurity Act, § 216(h)
(1), 42 U.S.C.A. § 416(h) (1).

4. Divorce =373

The courts of New York abhor col-
lusive Mexican “mail order” divorces,
and refuse to recognize them as having
validity within their jurisdiction,

SUPPLEMENT

5. Divorce €=373

Social Security and Public Welfare
=136

Where wife _had obtained mail or-
der Mexican divorece decree from hus-
band, though neither party had been
personally present in Mexico, and New
York, in subsequent divorce action by
husband, refused to pass on validity of
such decree, decree was collusive, under
New York law, and wife, who subse-
quently remarried, pursuant to Illinois
license which recited Mexican decree,
could nof claim status of widow of S&c-
ond husband, within widow benefit pro-

visions of Social Security Act. Social
Sccurity Act, § 216(h) (1), 42 U.S.C.A.
§ 416(h) (1).
G. Social Sceurity and Public Welfare
C=1R6

Where status of person as widow of
deceased wage carner depended on valid-
ity of Mexican divorce decrce which she
had obtained from first husband, and
such decree was collusive, and invalid in
state. of domicile of decedent, person
was not entitled to widow’s benefits un-
der Social Security Act. Social Security
Act, § 216(h) (1), 42 U.S.C.A. § 416
(h) (1).

——

Delaney & Feltman, New York City,

" Lee Feltman, New York City, of counsel,

for plaintiff. .
Leonard P. Moore, U. S. Atty, Brook-
Iyn, N. Y., Myron Friedman, Asst. U. 8.

Atty., Long Beach, N. Y., of counsel, for
defendant.

BRUCHHAUSEN, District Judge.

The plaintiff’s motion is for judgment
on the pleadings, or, in the alternative,
for summary judgment in her favor.
The defendant, by separate motion,
secks an order dismissing the complaint
upon the ground that the Court docs not
have jurisdiction of the subject matter
herein or, in the alternative, for sum-
mary judgment in his favor.

The question involved is whether the
plaintiff is the widow of Robert E. Dwy-
er 50 as to entitle her to receive monthly
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insurance benefits upon reaching the age
of 65 years, pursuant to the Social Se-
curity Act, 42 U.S.C.A. § 416(h) (1).

[1] The plaintiff, upon the death of
the wage earner, Robert E. Dwyer, pur~
sued the procedure prescribed by the
Act for obtaining the benefits thercun-
der. Upon his death on July 20, 1953,
she applied for Iump-sum benefits for
{uneral expenses, claiming that she was
the widow of the wage earner. She then
was 62 years of age, having been born
on April 22, 1891. Upon the presenta-
tion of the application, she was informed
tnat she could not collect those expenses
as the widow of the insured, within the
meaning of the Act, but could lawfully
claim them as the person equitably en-
titled thereto by reason of her having
paid the funeral expenses. She appealed
from the ruling but the determination
was sustained by the administrative ref-
erce. The Government contends that
this Court lacks jurisdiction upon the
ground that there has been no determin-
ation of claimant’s status as a widow for
the purpose of insurance benefits since
she had not attained the age of 65 years,
at the time of making the application
and that the deecision of the Burcau and
the affirmance by the referee were based
solely upon her status as a claimant
equitably entitled to the funeral expens-
es. In other words, the Government
contends that no determination was
made upon her status as the alleged wid-
ow of the wage earner. However, the
plaintiff has now reached the age at
which the statute permits her to make
application for a widow’s monthly bene-
fits. It is apparent that no additional
facts can be presented and that the ques-
tion of her right to such benefits, as the
alleged widow, may now be determined,
thus avoiding further litigation.

Whether the plaintiff is the widow of

the deccased wage carner, Robert E.

Dwyer, depends upon the validity of the
divorce decrece from her first husband,
Rudolph H. Weber., The claimant, plain-
tiff, was married to Rudolph H. Weber
in New York City in 1912 and obtained
a so called “mail. order” divoree. from

~ « »Approved Ifor ‘Release 2001/08/8%37%[ %{{‘;,%%5333%0375 000200120009-9 5
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him, emanating from a court in Mexico
on December 28, 1928. Neither of the
parties was personally present in Mex-
ico. On January 18, 1929, about three
weeks after the date of the divorce de-
cree, the plaintiff married the wage
earner, Robert I, Dwyer, in the City of
Chicago.  Subsequently they became
domiciled in New York. Meanwhile, the
plaintiff’s first spouse, the said Rudolph
H, Wcber, brought an action against the
plaintiff in the Supreme Court of the
State of New York, Nassau County, for
absolute divorce, wherein he alleged the
invalidity of the Mexican divorce decree.
In a decision in that action, Weber v.
Weber, 135 Misc. 717, 238 N.Y.S. 333,
the Court, sitting as a court of equity,
refused to pass upon the validity of the
Mexican decree. On October 2, 1929,
several months after the date of the
said decision, the said Rudolph H. Web-
er remarried. The wage carner, Rob-
ert It. Dwyer, died on July 20, 1953,
without leaving issue. At that time,
both he and the plaintiff were domiciled
in the State of New York. The decedent
bequeathed his entire estate to plaintiff.

[2,83] The marital status of the
plaintiff, including the validity of the
Mexican divoree decree obtained by her
must be determined by the application of
the intestate law as to personal property
of the State wherein the wage earner
was domiciled at the time of his death.
Section 416 (h) (1), supra. In this case,
therefore, the law of the State of New
York is applicable.

[4] The courts of that State abhor
collusive Mexican “mail order” divorces
and refuse fo recognize them as having
validity within their jurisdiction. Vose
v. Vose, 280 N.Y. 779, 21 N.E.2d 616;
Querze v. Querze, 290 N.Y. 13, 47 N.E.
2d 423; Caldwell v. Caldwell, 208 N.Y.
146, 81 N.E.2d 60; Rosenbaum v. Rosen-
baum, 309 N.Y. 371, 130 N.E.2d 902.
The case of Magner v, Hobby, 2 Cir., 215
Ir.2d 190, is directly in point. The Court
therein denied an application, similar to

the one made by the plaintiff in the caze

at bar.
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[5]1 The collusiveness of the plain-
tiff’s Mexican divorce deeree is demon-
strated in the aforesaid decision con-
cerning it, Weber v. Weber, supra. The
adjudication therein was anything but
an assurance to the plaintiff, claimant,
that she was free to re-marry, under the
laws of New York.

The plaintiff, claimant, maintains that
at the time of the Mexican divorce de-
eree, the State of New York had not con-
demned such decrees. This may be so,
but the parties involved in the first de-
cision concerning such a decree were
likewise so aggrieved. Alzmann v.
Maher, 231 App.Div. 139, 246 N.Y.S. 60.
New York is a strict divorce State, and
were it not for the Williams v. State of
North Carolina decision, 817 U.S. 287,
63 8.Ct. 207, 87 L.Ed. 279, it probably
would not now be recognizing decreeg
of many of its sister States. See Rosen-
baum v. Rosenbaum, supra.

The plaintiff, claimant, maintains that
licenses issued to her in Illinois to re-
marry, and to Mr. Weber in New York,
have validated her status as the wage
earner’s widow, in that both of them
recite the prior Mexican divorce decree.

It seems inappropriate for an admin-
istrative office, especially of another
State, to act counter to the public policy
the New York courts have so clearly de-
fined. See Lefferts v. Lefferts, 263 N.Y.
131, 188 N.E. 279; Baumann v. Bau-
mann, 250 N.Y. 882, 165 N.E. 819. The
case of Drew v, Hobby, D.C.8.D.N.Y.,
123 F.Supp. 245, is distinguishable in
that the original husband procured the
Mexican divoree deeree by actually visit-
ing Mexico and satisfying all of the ju-
risdictional requirements wherchy New
York, by comity, would give it recogni-
tion.

[6] The plaintiff, claimant, sought a
divorce by a method which the courts of
New York have declared g legal nullity,
and now she asks that it be adjudged le-
gally effective,

The defendant’s motion for summary
judgment is granted. The plaintiff’s
motions are denied.
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UNITED STATES of America,
Petitioner,.
V.
Amando Sulimenario LUMANTES,
Respondent,
No. 32769.

United States District Court
N. D. California, S. D.

March 28, 1955.

Denaturalization petition on ground
of alien’s concealment of fact that he
was married. The District Court for
the Northern District of California,
Southern Division, Edward P. Murphy,
J., held that the concealment was mate-
rial.

Petition for revocation of natural-
ization granted.

Judgment aflirmed 232 F.2d 216.

1. Aliens €=71(7)

False answers of applicant for nat-
uralization, wherebhy he concealed fact
that he was married, were material,
though marital 'status would not have
precluded naturalization, since they
closed avenue of inquiry regarding his
character, and hence were grounds for
denaturalization. 8 U.S.C.A. § 1445,

2. Aliens &=71(18)

Evidence warranted revoecation of
naturalization on ground that alien’s mis-
representation in concealing his mar-
riage was deliberate and willful.

3. Evidence 134

Witlnesses €336
In proceeding for revocation of nat-
uralization on ground of false state-
ments, evidence of alien’s subsequent

conviction for narcotics smuggling and -

details of the crime was admissible to
impeach him and as evidence of similar
acts showing intent and propensity to de-
ceive government ofliciala.

——

Lloyd . Burke, U. 8. Atty., James .
Schnake, Asst. U. 8. Atty., San Francis-
¢o, Cal., for petitioner.

Jackse
Cal,, for
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